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FREEDOM OF INFORMATION ACT REQUEST

September 4, 2015

Via Email (rl.foia@epa.gov) and
First Class Mail

Regional Freedom of Information Officer
U.S. EPA, Region 1 (OARMO01-6)

5 Post Office Square, Suite 100

Boston, MA 02109-3912

Re: Sportsmen's Alliance FOIA Request

Dear Sir or Madam:

| write as outside counsel for the Sportsmen's Alliance, a 501(c)(3) nonprofit organization
dedicated to protecting and defending America's wildlife conservation programs and the pursuits
— hunting, fishing and trapping — that generate the money to pay for them. | am writing to submit
the following request on behalf of the Sportsmen’s Alliance under the Freedom of Information Act
(“FOIA™), 5 U.S.C. § 552.

The information | seek relates to the attached July 9, 2012 letter from Stephen S. Perkins,
a Director of the EPA’s Office of Ecosystem Protection, to William J. Schneider, Attorney General
of the State of Maine. In this letter, Director Perkins says he determined that a Maine statute, 12
M.R.S. § 6134, effectively revised Maine’s surface water quality standards and was therefore
subject to EPA review and approval pursuant to Section 303(e)(2) of the Clean Water Act. The
letter also cites Attorney Ronald Fein in the EPA Office of Regional Counsel as a source of
information on this matter.

Background Provided to Help Locate Relevant Information

As background, the Maine statute prevented the passage of “river herring,” which includes
the alewife and blueback herring, on the St. Croix River. Director Perkins evaluated the statute
as a revision and decided that it “cannot be approved” because it was “not accompanied by a
sound scientific rationale and the revised criteria no longer support designated uses.” In reaching
this conclusion, Director Perkins relied on the finding that “the St. Croix River waters upstream of
the Grand Falls Dam were habitat for thriving indigenous populations of river herring before the
initial enactment of the fish passage closure law in 1995."
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Birch Horton Bittner & Cherot

a professional corporation

Specific Documents Requested Under FOIA

| respectfully request that you produce:

1. Any reports and scientific data included in Director Perkins and Mr. Fein's files
that were used to determine that the St. Croix River waters upstream of the
Grand Falls Dam were habitat for thriving indigenous populations of river
herring before the initial enactment of the fish passage closure law in 1995.
(See Perkins Letter Page 2 Paragraph 4).

2. All documents in Director Perkins' and Mr. Fein's files used to conclude that
“by requiring closure of the fish passage to river herring at Grand Falls Dam,
Maine has effectively revised” its water-quality criteria. (See Perkins Letter
Page 2 Paragraph 2).

3. All correspondence between the Environmental Protection Agency and the
State of Maine regarding the passage of river herring on the St. Croix River.

Although it is believed that the requested documents are not subject to an exemption from
production under FOIA or other applicable law, to the extent that any portions of these documents
are deemed protected from disclosure, we request that the document be produced with the
exempt material redacted. If the document or any information contained therein is deemed to be
exempt, we request a specific statement of the portion deleted or withheld, a full statement of the
reasons for the refusal of access, and specific citation of statutory authority for the denial.

Cost Information

In accordance with applicable regulations, my client agrees to pay all fees that are
associated with the processing of these requests on behalf of a nonprofit organization, up to $100.
If fees over $100 are contemplated, please contact me to discuss the matter. Additionally, when
mutually convenient, | may be willing to accept electronic copies.

Sincerely,

James List
Zach Olson

Birch Horton Bittner and Cherot
for the Sportsmen’s Alliance
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young salmon in the esmarles and open oc.e-m that xmght be captured by seals.
It is imiportant to undetstand that alewives tie opr-bean, rivers and lakes.

alewivesr sttiped bass, Bipefis
brook trout, rainbow trout;
smaalimouth bass, largemeuth bass , pickerel, pike, white and yellnw perch
seabirds, bald gagle, osprey, great blte heron, gu]ls tertis, cormoraints, seals,
whales, otter; mink; fox, raceoon; skunk, weasel, fisher, and turtles,

Adult alewives sre profarred bait for:the spring lobster fishery. Thers are 35
Maine:murticipalities that have commercial harvesting rights 10-alewives ori
39 streams and rivers. These rins provide:reveriug to the towns, many of
which lease their fishing privileges to mdependent fishermen. Many of the
fishways built for alewife restoration on somie of vur small coastdl stéesms
were partially funded by these municipalities because they. racogmzed the
value of this native fish:species.”

EPA Actions

'For the reasons stated above; EPA finds that 12 MR.S. § 61 34(2) constitates a-defacte
-revision of the narrative eriteria at 38 M.R.S. §§ 465(1)(BY.and (2)(B). Thereftrs; Section’
6134(2) is subject to EPA review in accordaiice with Séction 303(c) of the:Clean Water Act.
and EPA’s implementing regulatwns at 40.C.F.R Part 131.

This revision cannot be: approved under the Clean Water Act and EPA regulations because
“the revision.of the narrative oriterion at 38 MLR:S. § 465(2)(B) is not. accompanied by a
sound scientific rationale’and thie revised criteria no longer support designated uses. See40
CER. §131.11()(71).

Consequently; EPA. hereby dlsapproves 12 M.R.8. § 6134(2).. In the meantime, please note
that lZ'M.R 84 "6_134(2) is not effective for Clean Water Aot purposes; as. prewdﬁd by40.

S4Kaine Ri’v;:r,':Hel‘l-‘_-in‘g;Fact‘Slicat,"’ suprg.note 4.



Effect of Diisapproval -

To address EPA's disapproval and protect des1gnatﬁd and: exxstmg uses 5, M

‘appropriaté action to authorize passige of river hérring to the portioris'of thie 1%

above the Grand Talls D, However, no-changes:are ieeded o Maine's previnusly
- ..approved water quality standards, Becaus¢ EPA is. d1sapprov:ng 12MRS, §. 134(2), tha
 ‘existing-standards at 38 MUR.S. §§ 465(1)' B) and.(2)(B) remain in ef’f‘ect for Clean Water
Act purpases ey
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